
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



940 2 VIRGINIA LAW REGISTER, N. S. [ April, 

NOTES OF CASES. 

Master and Servant — Assumption of Risk — Stopping Thrown Beer 
Glasses. — It is assumed that the glass mentioned in State v. Dis- 
trict Court, 158 Northwestern Reporter, 713, was a beer glass be- 
cause of its description as a "heavy drinking glass." Possibly the 
Supreme Court of Minnesota felt it could not take judicial notice 
that the utensil described was used as a container of the white- 
capped amber fluid which 'sometimes cheers and oft inebriates." 

The title of this article is not intended to convey the impression 
that the case cited is concerned with the duty of a bartender to save 
from harm glassware playfully or maliciously thrown about the sa- 
loon. The question involved is his right to recover damages from 
his employer for injuries received from a thrown glass. In the in- 
stant case it was shown that the man inflicting the injury was drunk, 
and not aware of his actions, so that defendant's contention that 
there had been a physical encounter was groundless. Judge Bunn 
delivered the opinion, of which the following is an excerpt: 

"Did this accident 'arise out of Tubbs' employment as bartender? 
Did this employment necessarily accentuate the natural hazard from 
assault to which all men are subject? In other words, did his em- 
ployment cause a special degree of exposure to the risk? We have 
no hesitation in answering these questions in the affirmative. The 
court will take judicial notice that the position of bartender, patron, 
or spectator in a saloon, especially in one situated where rough char- 
acters arc apt to congregate and carouse, is quite apt to be one of 
peculiar danger. Barroom assaults are not of infrequent occur- 
rence. We had an illustration of one very recently in the case of 
Lynch i: Brennan, 131 Minn. 136, 154 X. W. 795, and illustrations 
might be multiplied indefinitely by reference to other decided cases." 



A Billboard Ordinance Upheld by the Supreme Court of the 
United States. — In Cusack Company v. City of Chicago (January, 
1917, 37 Sup. Ct. R. 190) the Supreme Court of the United States 
affirmed the decision of the Supreme Court of Illinois '(2>67 111. 344), 
upholding the validity of a billboard ordinance of the City of Chi- 
cago. It was held that the erection of any billboard or signboard 
over twelve square feet in area in any block in which one-half of 
the building on both sides of the street ar;e used exclusively for res- 
idence purposes, without first obtaining the written consent of the 
owners of a majority of the frontage on both sides of the street in 
such block, may be prohibited in the exercise of the State's police 
power, and such prohibition works no denial to a corporation en- 
gaged in outdoor advertising of either the due process of law or 
equal protection of the laws guaranteed by the Fourteenth Amend- 
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merit to the Federal Constitution. The broad proposition is laid 
down that a municipal ordinance passed under authority delegated 
by the State Legislature to regulate or control the construction and 
maintenance of billboards is a valid exercise of the police power un- 
less it is clearly unreasonable and arbitrary. 

In this case, as in several others recently decided by the Supreme 
Court, it is intimated that the court is not disposed further to dis- 
cuss the nature and limits of a State's police power abstractly, say- 
ing that comparatively recent decisions of its own have sufficiently 
covered the ground. This course is a wise one. Many pages of the- 
oretical disquisition on the topic in judicial opinions are merely rep- 
etitions and very tedious, especially as they all conclude with the 
statement that the power itself it not susceptible of exact definition. 
It may be summarized that by the notable utterance in Noble State 
Bank v. Haskell (219 U. S. 575) and the actual results of other re- 
cent cases the Supreme Court has shown the disposition to go to 
great lengths in sustaining any statute or ordinance to promote pub- 
lic safety and welfare for which any substantial reasons may be as- 
signed. As to the particular circumstances adduced in support of 
the present ordinance, the Supreme Court said in part: 

"Upon the question of the reasonableness of the ordinance much 
evidence was introduced upon the trial of the case, from which the 
Supreme Court finds that fires had been started in the accumula- 
tion of combustible material which gathered about such billboards; 
that offensive and insanitary accumulations are habitually found 
about them, and that they afford a convenient concealment and shield 
for immoral practices, and for loiterers and criminals. As bearing 
upon the limitation of the requirement of the section to blocks 'used 
exclusively for residence purposes,' the court finds that the trial 
court erroneously refused to allow testimony to be introduced tend- 
ing to show that residence sections of the city did not have as full 
police or fire protection as other sections have, and that the streets 
of such sections are more frequented by unprotected women and 
children than, and are not so well lighted as, other sections of the 
city are, and that most of the crimes against women and children are 
offenses against their persons. 

Neglecting the testimony which was excluded by the trial court, 
there remains sufficient to convincingly show the propriety of put- 
ting billboards, as distinguished from buildings and fences, in a class 
by themselves (St. Louis Gunning Advertising Co. v. St. Louis, 235 
Mo. 99, 137 S. W. 929), and to justify the prohibition against their 
erection in residence districts of a city in the interest of the safety, 
morality, health and decency of the community." 

If testimony such as was excluded had been admitted, and had 
gone to the extent claimed, there would have been little doubt of 
the sufficiency of grounds for placing residential districts in a class 
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by themselves. Not improbably an assumption of inferior police and 
fire protection and greater facility for certain crimes in residential 
districts did exert some influence both with the Supreme Court of 
Illinois and the Supreme Court of the United States in determining 
that the ordinance did not deny the equal protection of the laws. 

The Supreme Court, having postulated that the Legislature had 
power to authorize a municipality absolutely to regulate the size and 
character of billboards for all residential districts, argues that the 
plaintiff in error cannot be injured, but obviously may be benefited 
by the provision that billboards may be erected in certain districts 
where the consent in writing of the majority of property holders is 
obtained, because this is in the nature of a special concession or priv- 
ilege. "He who is not injured by the operation of a law or ordi- 
nance cannot be said to be deprived by it of either constitutional 
right or of property." Further following up this line of thought, and 
distinguishing a former decision which at first blush might seem in- 
consistent, the Supreme Court remarks: 

"The plaintiff in error relies chiefly upon Eubank v. Richmond (226 
U. S. 137). A sufficient distinction between the ordinance there con- 
sidered and the one at bar is plain. The former left the establish- 
ment of the building line untouched until the lot owners should 
act, and then made the street committee the mere automatic regis- 
ter of that action and gave to it the effect of law. The ordinance in 
the case at bar absolutely prohibits the erection of any billboards in 
the blocks designated, but permits this prohibition to be modified 
with the consent of the persons who are to be most affected by such 
modification. The one ordinance permits two-thirds of the lot own- 
ers to impose restrictions upon the other property in the block, while 
the other permits one-half of the lot owners to remove a restriction 
from the other property owners. This is not a delegation of leg- 
islative power, but is, as we have seen, a familiar provision affecting 
the enforcement of laws and ordinances." 

This decision is a liberal recognition of the authority to protect 
public health and safety in the physical sense, without the slightest 
reference to the esthetic considerations which have been so fre- 
quently urged, and so far without success, in billboard cases in the 
state courts. 



Treaties — Consuls as Administrators — Effect on State Laws To 

the Shade of the Great Calhoun.— May a treaty be unconstitutional 
because it invades states' rights? 

Article VI of the Federal Constitution provides: "The Constitu- 
tion and the laws of the United States which shall be made in pur- 
suance thereof, and all treaties made or which shall be made, under 
the authority of the United States, shall be the supreme law of the 



